U.S. Department of Justice

Immigration and Naturalization Service

ld{'mhfymg dah d‘&atﬂ’ h ' OFFICE OF ADMINISTRATIVE APPEALS
prevent cizarly unwamanted 425 Eye Sircet N.W.

\ ; . ULLB, 3rd Flpor
invasion of persenst prvasY Washington, D.C. 20536

File:  EAC-01-215-54458 Office: Vermont Service Center Date: J Uﬁ 1 9 2@0 2

IN RE: Petitioher:
Beneficiary:

Petition: Petition for a Nonimmigrant Worker Pursuant to Section 101@)(15)H)({)(D) of the Immigration aqd
Nationality Act, 8 U.S.C. 1101@)(15)(H)(i)(b) .

IN BEHALF OF PETITIONER:

INSTRUCTIONS:
This is the decision in your case.” All documents have been returned to the office which originally decided your case.
Any further inquiry must be made to that office.

Any motion must be filed with the office which originally decided your case along with a fee of $110 as required

FOR THE ASSOCIATE COMMISSIONER,

e EXAMINATIONS

Robert P. #iemann, Director
Administrative Appeals Office




Page 2 EAC-01-215-54458

DISCUSSION: The nonimmigrant visa petition was denied by the
director and is now before the Associlate Commissioner for
Examinations on appeal. The appeal will be dismissed.

The petitioner is a telecommunications business with 146,000
worldwide employees and a gross annual income of $62 billion. It

finance manager for a period of one Year. The director determined
the petitioner had not established that the beneficiary was
eligible for any further extensions. )

On appeal, counsel submits a brief.

Section lOl(a)(lS)(H)(i)(b) of the Immigration and Nationality Act
(the Act), 8 U.s.C. 1101(a)(15)(H)(i)(b), provides in part for
nonimmigrant classification to qualified aliens who are coming
temporarily to the United States to perform services in a Specialty
occupation. Section 214 (i) (1) of the Act, 8 U.s.cC. 1184 (i) (1),
defines a "specialty occupation” as an Ooccupation that requires
theoretical and practical application of a body of highly
specialized knowledge, and attainment of a bachelor’s or higher
degree in the specific specialty (or its equivalent) as a minimum
- for entry into the occupation in the United States.

occupation the beneficiary must hold full state licensure to
practice in the occupation, if guch licensure is required to
bractice in the occupation. In addition, the beneficiary must have
completed the degree required for the occupation, or have
experience in the Specialty equivalent to the completion of such
degree and recognition of eéxpertise in the Specialty through
brogressively responsible positions relating to the specialty.

established that its form I~140,-Immigrant Petition for Alien
Worker, or its ETA 750, Application for Alien Employment
Certification, had been pending for at least 365 days, pursuant to
Section 106 of the American Competitiveness in the Twenty-First
Century Act of 2000, Pub. L. No. 106-313, 114 Stat. 1251 (Ac21) .

On appeal, counsel states, in part, as follows:

The Petition should have been granted under the
brovisions of Aac 21 Section 104 (c) because the
Beneficiary is a national of India, which at the time of
filing was under a per country ceiling and the 1INS
completely failed to address Beneficiary's eligibility
for the benefit sought.
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According to INS’s own interpretation of the AC-21 law,
Petitioner met the standards of eligibility for the
benefit sought, because the adjudication occurred on the
365th day of filing of a Labor Certification.Application.

beneficiary must be eligible to adjust status gxcept for the per-
country limitations. (Emphasis added). an individual would not be
allowed to adjust status with a pending rather than approved I-140
petition. The record indicates that at the time of the filing of

response to a request for initial evidence does not establish

Section 106 of AC21 provides that:

(a) the H-1B nonimmigrant is the beneficiary of an
employment based (EB) immigrant petition or an
application for adjustment of status; and

(b) 365 days or more have passed since the filing of a
labor certification application, Form ETA 750, that ig
required for the alien to obtain status as an EB
immigrant, or 365 days or more have bassed since the
filing of the EB immigrant petition.

The record indicates that the filing date on the beneficiary’s Form
ETA 750 ig September 26, 2000, and the filing date of the
petitioner’s immigrant petition on behalf of the beneficiary ig

the beneficiary’s nonimmigrant H-1B status on June 5, 2001, either
365 days or more had passed since the filing of the labor
certification application, Form ETa 750, or since the filing of the
EB immigrant petition. In view of the foregoing, the petition may
not be approved.

The burden of proof in these Droceedings restsg solely with the
petitioner. Section 291 of the Act, 8 U.S.C. 1361. The petitioner
has not sustained that burden. Accordingly, the decision of the
director will not be disturbed. :

ORDER: The appeal is dismissed.»



